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Abstract: 
 

This research paper explores the concept of ADR with respect to its most popular mode known as 

Mediation. The emphasis is placed on the concept of Alternative Dispute Resolution (ADR) and the 

role of Mediation as the effective and efficient resolution of conflicts. The attention of the paper is 

turned to a method of ADR known as mediation, which has roots in ancient history and is used 

today in various spheres. 

The concept of ADR is being traced from various historical eras starting from ancient civilizations 

to modern day India, as an overview. Different cultures around the world have been able to mould 

ADR to their preference, instead of purely relying on courts, enabling them to resolve disputes via 

negotiation, mediation, and arbitration. This only connotes how rich the heritage of ADR is.  

The paper focuses on specially on Mediation process, here the goal of mediation is reaching an 

agreement acceptable for all parties involved and its main principles include voluntariness, 

confidentiality, impartiality, satisfaction and without prejudice. Trust and opinion sharing between 

parties is crucial to establish a broader base of the matter referred to mediation where varying 

solutions can be accepted without prejudice.  

The process of mediation improves the costliness of conflicts, the flexibility and efficiency of 

achieving the required goals while also safeguarding peoples’ bonds. This paper also highlights and 

elaborates on significant topics like the urgency and nature of mediators.  

Next, the paper focuses on the Mediation Council of India, an autonomous organization. Then it 

moves on to explain the regulatory framework for mediators in India by housing the Mediation 

Council of India, as well detailing the composition Structures of the council, its functions, and 

indeed how this council contributes to the promotion of peaceful resolutions to conflict.  
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The paper goes on further to analyze the mediation process, referring to and including detailed 

methods on how to refer a case for mediation, how to prepare for the mediation process, and how to 

navigate through the mediation process itself. It further expands on what types of cases are suitable 

for mediation practice.  

Last but not least, the paper goes on to underline the main advantages of mediation: conflict 

resolution without litigation, lowered costs, shortened time, protection of relationships, and the 

enhancement of empowerment. Starting by these points comes openly the realization of mediation 

as a tool for conflict resolution. Mediations transforms society into a culture of peace and changes 

the society into a fairer one. 

 

 

INTRODUCTION 

"Discourage litigation. Persuade your neighbours to compromise where you can. Point out 

them how the nominal winner is often the real loser - in fees, expenses and waste of time.  

-Abraham Lincoln  

This saving of time, money and relationship among eachother could be considered the main motive 

behind evolution Alternative Dispute Resolution. 

 Historical Background 

Alternative Dispute Resolution is very old and non judicial method to solve disputes. It’s origin can 

be traced from several centuries ago and it is deeply rooted in Human History. 1In India, people 

believed in resolving disputes within the four walls because this was somewhere considered as an 

element to protect their dignity and personality in the, society. Hence, the mechanism gained 

significance in India since Ancient times. Its development is not completely adhered to India but 

others countries of the world too, as- 

In Ancient Greece and Rome  

In ancient Greece, arbitration was widely practiced, often used to resolve conflicts between city-

states and individuals. Arbitrators, chosen for their wisdom, issued binding decisions. Similarly, in 

Rome, mediation and arbitration were integral to civil dispute resolution. Roman law formalized 

arbitration, influencing European legal systems for centuries.  

In Medieval Europe 

During the Middle Ages, local lords, guilds, and religious institutions mediated disputes. With the 

expansion of trade, arbitration became vital for merchants. Organizations like the Hanseatic League 

preferred arbitration to resolve commercial conflicts swiftly, avoiding delays and inefficiencies of 

courts.  

In Ancient India 

India’s rich tradition of non-adversarial dispute resolution predates formal legal systems. Village 

councils, or panchayats, were central to resolving disputes. Comprising elders, these councils relied 

on local customs, fairness, and ethics to mediate and arbitrate conflicts, fostering reconciliation and 

community harmony. 

The Ancient 'Bhradarnayaka Upanishad' is the earliest text mentioning the various types arbitral 

bodies which are the Puga, the Sreni and the Kula. These kulas (clans), srenis (guilds), and pugas 

(associations) addressed disputes within specific communities. Religious texts, including the 

                                                           
1 https://viamediationcentre.org/readnews/MzEx/Evolution-and-Codification-of-ADR-mechanism-in-India 
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Manusmriti, emphasize mediation and negotiation, further underscoring the cultural importance of 

ADR in achieving amicable settlements.  

2With the arrival of Muslim rule in India, the Muslim law principles were absorbed in Indian 

culture. Those laws were systematically complied and were known as Hedaya which contained 

provisions for arbitration as well. Tahkeem was the word for arbitration while Hakam meant 

arbitrator. The Tahkeem needed to possess certain qualities to be an official judge presiding over 

the process. 

ADR Under British Rule in India  

Colonial rule introduced formal courts, diminishing traditional systems like panchayats. Yet, the 

British recognized arbitration's utility, particularly in commerce. Laws such as the Bengal 

Regulations (1772-1781) and the Indian Arbitration Act (1899) institutionalized arbitration. While 

limited, these legislations laid the foundation for modern ADR in India.  

Modern ADR or Post-Independence ADR in India 

After 1947, India reformed ADR to address judicial backlogs. Initiatives like Lok Adalats, 

formalized by the Legal Services Authorities Act (1987), made ADR accessible to the masses. The 

Arbitration and Conciliation Act (1996) aligned India with international standards, promoting 

arbitration and conciliation for domestic and global disputes. Recent reforms, such as the Mediation 

Bill (2021) and sector-specific ADR mandates, further institutionalized mediation.  

ADR’s historical evolution—from informal community-based systems to modern legal 

frameworks—reflects its timeless role in fostering justice and harmony. In India, ADR bridges 

traditional practices with contemporary needs, offering an efficient and accessible alternative to 

adversarial litigation. 

 Meaning of ADR 

Dispute Resolution is the process of settling the disagreements between parties. It is necessary to 

resolve the differences in opinion, to determine the liability in breach of agreement or duty etc. 

Here, Alternative Dispute Resolution (ADR) refers to the various ways in which people can resolve 

disputes without a Trial. It offers to resolve all types of matters including Civil,, Commercial, 

Industrial, and Family matters etc. Generally ADR uses third party. 

Alternative Dispute Resolution uses neutral third party who helps the parties to communicate, 

discuss the differences and resolve the dispute. It is a method which enables individuals and group 

to maintain co-operation, social order and provides opportunity to reduce hostility. ADR has gained 

broad acceptance by the public and the legal profession due its less complex procedure. If both 

parties involved in a civil (non-criminal) dispute willingly sign a contract to do so, they are free to 

choose ADR to resolve the matter. When a lawsuit is pending, in some cases, courts encourage or 

require the litigants and their clients to use ADR to help settle disputes more amicably and reduce 

the burden of cases on court system. 

There are several types or modes of ADR which allows the parties themselves to control the process 

and the solution. ADR has following advantages: 

 Faster resolution 

The court system is heavily overloaded, It cannot hold a trial for every lawsuit that gets filed. As a 

result, it can take several years for a legal case to go to trial. One of the benefits of ADR is that 

resolution is fast. A settlement or arbitration award can be issued within a few weeks or months of 

filing a lawsuit. 

                                                           
2 https://www.yourlegalcareercoach.com/history-of-adr-in-india-an-overview/ 
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 Lower cost 

Another one of the key advantages of alternative dispute resolution is that ADR is usually a lot 

cheaper than a trial. Just the discovery process for going to trial can lead to an extraordinary total 

cost that includes court reporter fees, attorney fees, and the expenses associated with printing and 

mailing documents. With ADR, the process is shorter and way cheaper than litigation. 

 More flexibility 

The ADR process is less rigid in procedure and resolution. Unlike a trial date that can vary because 

of the backlog, ADR can be scheduled at any authorised place at any time. This not only provides 

greater flexibility but also helps speed up the resolution of the conflict. 

 No bias 

A neutral third party is selected to preside over all cases that go through ADR process. The neutral 

third party should have no connections to anyone involved in the lawsuit and no interest in the 

outcome of the dispute for providing unbiased award. 

 Preservation of Relationships 

ADR methods like mediation focuses on collaboration and communication, which can help preserve 

and even improve relationships between the disputing parties. This is especially important in 

disputes involving ongoing business relationships or family matters. 

 Less Conflict 

When a court delivers its verdict, it often leaves one side feeling disappointed, frustrated, or even 

resentful. Alternative Dispute Resolution (ADR), on the other hand, focuses on fostering 

understanding and maintaining a positive relationship between the parties involved, reducing the 

potential for lingering hostility.  

 Privacy Matters 

Court trials are generally public, with records accessible to anyone. In contrast, ADR offers a 

private and confidential process. Details such as settlement amounts, discussions, and participants 

remain behind closed doors. Whether through arbitration or mediation, the outcome stays discreet, 

protecting the privacy of everyone involved. 

 Variety in modes of ADR 

ADR provides various modes to parties to conflict, for effective and efficient resolution of the 

matters, some of the famous modes of ADR consists of Arbitration, Mediation, Negotiation, and 

Lok Adalat etc. 

 Types/ Modes of ADR 

These are the various modes of ADR mechanism, which can be used in place of conducting trial in 

courts: 
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Arbitration: 

In mode of Arbitration, the parties to a dispute submit it to one or more individuals known as 

arbitrators, to whom they expect to be bound by their decision, in order to resolve the conflict 

outside of the judicial system. 

Arbitration may be discretionary or mandatory. It is very obvious that a jointly signed agreement or 

law requiring arbitration of all pending or future disputes between the parties is the only source of 

mandatory arbitration. Generally, there is no right to appeal an arbitrator's decision. Except for some 

interim measures, there is very little scope for judicial intervention in the arbitration process. In 

India, Arbitration and Conciliation Act, 1996 shall be applicable if the dispute is 

referred to arbitration. 

Mediation: 

Mediation is a most used method of resolving disputes globally in case of ADR, it is characterized 

by its non- binding and informal nature. It involves a neutral third party known as Mediator, who 

employs specific communication and negotiation techniques to assist parties in reaching a mutually 

agreeable solution for the concerned matter. 

It is voluntary, and structured negotiation process where the parties retain control. The mediator’s 

role is limited to facilitate the negotiation and does not involve making decisions or imposing 

settlements as the matter is party-centered. In mediation, a skilled neutral mediator meets with both 

sides, allowing each party to present their perspective on the issue and potential solutions. 

Conciliation: 

In conciliation mode, the object is to facilitate the settlement between both the parties. The parties, 

are not obliged or are not bound by the conciliation, in a sense that negotiations can be carried out 

until the parties arrive at a mutually pleasing settlement. Conciliator is the person who handles the 

conciliation process. He is an active participant in the process of conciliation and the process 

involves discussion of the issues, negotiation and bringing about an amicable settlement. 
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Negotiation: 

It is the most common method of alternative dispute resolution. It contains a non-binding procedure 

in which discussion between the parties are initiated without the intervention of any third party with 

the object of arriving at a negotiated settlement to the dispute, without going to court. 

Negotiation generally occurs in business, non-profit organizations, government branches, legal 

proceedings, among nations and in personal situations such as marriage, divorce, parenting, 

and everyday life. It is not an extraordinary process but a general process to resolve any matter, 

peacefully. 

Lok Adalat: 

It is also termed as judicial Settlements inclusive of Lok Adalat. It is one of the ADR processes, in 

which a forum for the amicable resolution is made of legal issues and cases that are pending in court 

or in the preliminary stages of litigation. The Legal Services Authorities Act, 1987 conferred legal 

status for Lok Adalats. According to this Act, the award (i.e judgment) given by the Lok Adalats is 

deemed to be a decree of a civil court, and is final and enforceable against all parties, and no legal 

recourse against such an award exists in law. 

There are some other ADR modes too which are not generally used in Indian context of ADR 

mechanisms for example Ombuds, Peer review, Fact finding, Early neutral evaluation, Settlement 

conference, Facilitation etc. 

MEANING OF MEDIATION 

3Mediation, as defined in the Mediation Training Manual of India, is a voluntary, party-centered, 

and structured negotiation process wherein a neutral third party (the mediator) assists the parties in 

resolving their dispute amicably.  

The process utilizes specialized communication and negotiation techniques to foster mutual 

understanding and agreement. Importantly, mediation preserves the parties’ right to decide whether 

to settle a dispute and the terms of any settlement. Although the mediator facilitates communication 

and negotiation, the ultimate control over the dispute resolution lies with the parties themselves.  

4Mediation is one of the effective and now well known alternative dispute resolution methods, 

which helps the litigants to resolve their disputes voluntarily and amicably with the assistance of a 

third party known as ‘Mediator’. The mediator by his skills assists the parties to settle their disputes. 

Through mediation proceeding parties arrive at an equitable solution and are always in win-win 

position. Mediation proceeding are informal process in which the mediator, as a third party without 

the power to decide or usually without enforcing a solution, helps the parties resolve a dispute or 

plan a transaction. This proceeding is usually voluntary, confidential, transparent and time and cost 

effective also. By this technique of dispute resolution, parties resolve their disputes without any 

agony and they also save their valuable time and expenses of litigation as well. The ADR process 

consists of some basic principles to follow, so that to achieve the objectives of such resolution. 

 Principles in Mediation: 

5The mediation process, is a key component of Alternative Dispute Resolution (ADR),and is 

governed by five core principles that are designed to ensure fairness, neutrality, and a constructive 

environment for resolving disputes. These principles are crucial for both the mediator and the 

parties involved to follow in order to achieve an effective and satisfactory resolution. 

                                                           
3 https://ksmcc.keralacourts.in/index.php/content/adr-mechanism-mediation 
4 https://highcourtofuttarakhand.gov.in/pages/display/212-concept-of-mediation 
5 https://rhizomenetwork.files.wordpress.com/2010/12/principles_of_mediation.pdf 
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1. Voluntary Participation: One of the fundamental principles of mediation is that it should be 

entirely voluntary. No party should ever be forced to participate. The decision to mediate should be 

made freely by both parties, who must decide whether they want to engage in the mediation process 

or proceed to litigation. This voluntary nature fosters greater cooperation because participants feel 

in control of the process. The freedom to exit at any time empowers the parties, encouraging them 

to actively engage and invest in the resolution, leading to more productive discussions and, 

ultimately, a more successful outcome. 

2. Confidentiality: Confidentiality is paramount in mediation. All discussions, documents, and 

information exchanged during mediation must remain private unless both parties agree to disclose 

them. The mediator is bound by this confidentiality, which creates a safe space for open 

communication. The assurance that what is said in mediation cannot be used in court proceedings is 

critical for parties to express themselves honestly. Confidentiality protects the integrity of the 

process and ensures that participants are not hesitant to share sensitive information that may aid in 

resolving the dispute. 

3. Impartiality of the Mediator: A mediator must maintain absolute neutrality throughout the 

process. They are not allowed to take sides, make judgments, or offer advice. Their sole 

responsibility is to facilitate communication between the parties, helping them explore solutions 

without influencing the outcome. This impartial stance ensures that both parties feel respected and 

that the mediator is committed to helping them find mutually agreeable solutions. If a mediator 

shows bias or favoritism, the process becomes ineffective, and the parties may lose trust in the 

fairness of the process. 

4. Satisfaction of the Parties: The resolution reached in mediation must be one that satisfies both 

parties. The mediator’s role is to assist the parties in defining the issues, setting the agenda, and 

agreeing on a solution that works for both. Mediation cannot proceed unless both parties are 

committed to resolving their dispute. The process is designed to empower the parties to resolve their 

issues on their terms, which increases the likelihood of long-term satisfaction with the outcome. If 

either party withdraws or does not genuinely participate, mediation may not be effective. 

5. Without Prejudice: Mediation is a supplementary process that does not limit the parties' right to 

pursue other legal actions. If the mediation fails to produce an agreement, the parties retain the right 

to take the dispute to court or seek other remedies. This principle ensures that mediation is not seen 

as a restrictive or compulsory process, allowing the parties to explore creative solutions while still 

maintaining their legal rights. The option to pursue judicial remedies provides security and prevents 

parties from feeling forced into an agreement. 

Together, these principles help create a balanced, respectful, and productive mediation process that 

supports the needs of all parties while offering an alternative to litigation. 

 Features of Mediation process: 

These are the key features of the mediation process 

Voluntary Nature of Mediation 

A key feature of mediation is its voluntary nature, meaning that the parties involved have the 

autonomy to decide whether or not they wish to settle the dispute. They also have the power to 

shape the terms of any agreement reached. Even in situations where mediation is court-ordered or 

required by a contract or law, the decision to settle remains entirely in the hands of the parties. This 

principle of self-determination is central to the mediation process, ensuring that any agreement 

reached is one the parties genuinely find acceptable. Importantly, participants can withdraw from 

the process at any point, without having to provide a justification, underlining their control over the 

resolution. 
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Party-Centered Process 

Mediation is inherently focused on the parties themselves. Although mediators, legal counsel, and 

other participants play crucial roles, the responsibility for decision-making lies primarily with the 

parties involved in the dispute. They are encouraged to take an active role by presenting the facts, 

identifying key issues, expressing their interests, and collaboratively exploring potential solutions. 

This hands-on involvement empowers the parties and ensures that any resolution reflects their 

unique needs and concerns. 

Structure and Flexibility of the Process 

While mediation is less formal than traditional court proceedings—lacking rigid rules of evidence 

or procedure—it is far from being disorganized. The process follows a clear, structured format with 

stages such as opening statements, issue identification, exploring options, and negotiating potential 

solutions. At the same time, mediation offers flexibility, allowing the mediator to adjust the process 

to accommodate the particular needs and dynamics of the parties involved. 

Assisted Negotiation 

At its core, mediation is a form of assisted negotiation. It does not only address the legal or factual 

aspects of the dispute but also considers the underlying personal, business, or social factors that may 

be contributing to the conflict. The mediator’s role is to facilitate a dialogue that helps the parties 

explore solutions that meet both their practical and emotional needs. The goal is to reach a 

resolution that both parties find fair and acceptable, through open communication and collaborative 

problem-solving. 

Efficiency and Cost-Effectiveness 

Mediation is widely appreciated for its efficiency and cost-effectiveness. Compared to formal 

litigation, mediation is typically faster, more affordable, and less formal, making it an attractive 

alternative for resolving disputes. It offers an opportunity for parties to resolve their conflicts in a 

respectful, cooperative manner, which can preserve relationships and foster goodwill after the 

resolution. 

Role of the Mediator 

The mediator acts as a neutral, impartial facilitator throughout the process, helping guide the parties 

toward a resolution. While the mediator does not impose a solution, they support productive 

discussions by managing communication, encouraging each party to evaluate their positions, and 

offering insights into the potential outcomes of litigation. Through a combination of facilitative 

techniques (encouraging dialogue) and evaluative skills (helping assess legal risks), the mediator 

aids the parties in overcoming deadlocks and working toward an agreement that they can both 

accept. 

Confidentiality and Privacy 

Mediation is inherently a private and confidential process. Any information shared or discussed 

during the mediation cannot be used in legal proceedings without the explicit consent of all parties 

involved. This confidentiality allows participants to communicate openly, without fear that their 

words will later be used against them. Statements made, documents shared, and any information 

revealed during mediation are inadmissible in court. Furthermore, mediators are prohibited from 

testifying in legal settings about anything that transpired during the mediation process. 

Settlement and Enforcement 

When mediation results in a settlement, the agreement must be put in writing and signed by both 

parties. In the case of a court-mandated mediation, the settlement is submitted to the court to 

formalize it with an appropriate order. If the mediation occurs before any litigation, the agreement 
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becomes a legally binding contract. However, if the mediation does not result in a resolution, the 

mediator will simply note that the matter remains unresolved, without providing any explanation for 

the failure to reach an agreement. 

Thus, Mediation provides a flexible, voluntary, and participant-focused approach to resolving 

conflicts, offering an alternative to traditional methods. It encourages open dialogue, builds mutual 

understanding, and respects the choices of those involved. This process helps parties reach amicable 

agreements, maintain relationships, and avoid costly, combative legal battles. With the mediator’s 

neutral support, both sides remain in control of the outcome, ensuring that any resolution is one they 

willingly agree on and choose together. 

MEDIATION COUNCIL AND COMPOSITION 

Mediation Council is a regulatory body which regulates and controls the mediation process of a 

nation. As per clause (c) of section 3 of Mediation Act 2023, “Council” means the Mediation 

Council of India established under section 31. 

According to section 31 of Mediation Act 2023, “The Central Government shall, by notification, 

establish for the purposes of this Act, a Council to be known as the Mediation Council of India to 

perform the duties and discharge the functions under this Act”.  

The council so appointed under section 31 shall –  

 Be a body Corporate 

 Have Perpetual succession and common seal 

 Power to acquire, hold and dispose of property both movable and immovable  

 Power to enter into contract 

 Sue or be sued 

A Mediation Council plays a crucial role in promoting effective and fair dispute resolution 

processes. We have a better understanding of the same after looking into the following points: 

1. Promotes Peaceful Conflict Resolution 

 Mediation is a voluntary process where neutral third parties help conflicting parties reach an 

agreement. Mediation councils provide a structured platform for peaceful resolution, helping 

avoid prolonged litigation or escalation of disputes. 

2. Cost-Effective 

 Mediation is typically more affordable compared to going to court. By supporting mediation, 

councils help reduce legal costs for parties involved in a dispute. 

3. Encourages Fairness and Neutrality 

 A mediation council ensures that mediators are impartial and trained, which helps ensure 

fairness in the resolution process. This impartiality fosters trust among parties, which is crucial 

for finding mutually agreeable solutions. 

4. Reduces Court Backlogs 

 By promoting alternative dispute resolution (ADR), mediation councils alleviate the burden on 

the judicial system, helping courts focus on more complex cases and reducing case backlogs. 

5. Maintains Confidentiality 

 Mediation often allows for a private, confidential setting, where parties can discuss sensitive 

issues without fear of public exposure. This is often a key element that makes mediation more 

appealing than litigation. 
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6. Facilitates Better Relationships 

 Mediation focuses on collaborative problem-solving, rather than adversarial litigation. This 

process helps preserve or even improve relationships between the disputing parties, which is 

particularly important in business, family, or community disputes. 

7. Offers Voluntary and Flexible Solutions 

 Unlike judicial decisions, which are binding and rigid, the solutions reached through mediation 

are flexible and can be tailored to the specific needs and interests of the parties involved. 

Mediation councils foster this flexible approach, which increases the likelihood of long-term 

resolution. 

8. Encourages Social Justice 

 Mediation allows for the voices of all parties to be heard, contributing to social justice by 

ensuring that marginalized or less powerful individuals can access fair dispute resolution 

processes. 

9. Empowers Individuals 

 By giving people an opportunity to be active participants in resolving their disputes, mediation 

empowers individuals, ensuring that they have a stake in the outcome of the process. 

So we can say that, a mediation council plays a vital role in supporting a culture of peaceful conflict 

resolution, efficiency, and fairness in society. It offers an alternative that is often less adversarial, 

less costly, and more sustainable than traditional legal proceedings. 

The council shall consist of following members –  

1. Chairperson:- a person having ability, integrity and adequate knowledge and professional 

experience in dealing with problems relating to law, alternative dispute resolution (preferably 

mediation), public affairs or administration is appointed by the Central Government as a 

chairperson of the council. 

2. Member:- Having knowledge and experience in law of mediation and ADR mechanism, person 

having experience in research or teaching in the field of mediation and ADR laws. 

3. Member, ex officio:- Secretary of department of legal affairs, department of expenditure, 

ministry of law and legal justice, ministry of finance or his representative (not below rank of 

joint secretary). 

4. Member – Secretary, ex officio:- Chief executive officer. 

5. Part time Member:- one representative of a recognised body of commerce and industry. 
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Composition of Mediation session: 

 

In mediation process “U” shaped sitting arrangement is made with one or more mediator appointed 

by the court, sits at the top of the structure, with both the parties to the dispute sitting opposite and 

facing, to eachother with their counsels representing them for the matter, which is to be mediated. 

Here the numbers of counsels can be more then one as appointed by the parties and there can be 

more then one member representing one party. As the mediation process starts, all the mediators, 

parties, and counsels participate in peaceful discussion to get the well settled outcome. 

PROCEDURE FOR MEDIATION 

 What cases can be mediated  

Mediation is commonly available for most civil cases, and certain nonviolent criminal matters, such 

as those related to verbal harassment, can also be resolved through this process. Additionally, 

disputes that do not present a clear legal issue are often well-suited for mediation. 

For example, conflicts with neighbors, such as disagreements over an encroaching bush or the 

brightness of outdoor lighting, may not warrant legal action. Mediation can provide a productive 

way to resolve such issues with a mutually agreeable outcome. 

Mediation is frequently utilized in situations involving: 

 Neighbourhood -Parking, noise, nuisance, destruction / repair / maintenance of property, 

fencing, pets, interpersonal etc 

 Family - Parent / child, parenting (child custody / visitation / support), child welfare etc. adult 

guardianship, restitution, divorce, domestic violence, maintenance etc. 

 School - Special education, peer (student -student), minor complaints, corrections. 

 Commercial – Consumer / merchant, small claims, workplace, bad cheques, accident 

compensation. 

 Miscellaneous - Police / citizen, minor criminal, victim / offender, disabilities, cross-cultural, 

religious / charitable, multi party etc. 

Generally criminal matters are not referred for mediation but in certain circumstances minor 

criminal matters can be mediated. In some jurisdictions, courts may require mediation before 
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proceeding with a hearing or trial. This is common in family court, particularly in child custody 

matters, as well as in small claims and neighbour-related disputes. However, mediation is generally 

not recommended in family law cases involving allegations of domestic violence. 

 Process for Mediation 

Mediation is a cost effective process which ensures a speedy justice. It involves following steps- 

Step 1: Referral and preparation of Mediation Process 

Initiating process involves number of procedures which are as follows: 

 Court Referral to ADR 

Under Section 89 and Order X Rule 1A of the Code of Civil Procedure, 1908, the court may direct 

the parties to pursue one of the five alternative dispute resolution (ADR) methods—Arbitration, 

Conciliation, Judicial Settlement, Lok Adalat, or mediation. The court is responsible for evaluating 

the parties' choice and determining the suitability of the case for the selected method. This decision 

is made by the referral judge, who must familiarize themselves with the facts and nature of the 

dispute to objectively assess whether ADR is appropriate. 

The ideal time to make a referral in civil cases is after pleadings are completed and before the issues 

are framed. In family law cases, the referral should occur immediately after the respondent is served 

with notice and before they file objections or a written statement. However, if the court does not 

refer the case at these stages, it may still do so later in the process. 

 Preparing for Mediation 

The referral judge has a key role in bringing the parties together and encouraging them to resolve 

their conflict through mediation. This includes identifying any reasons for the parties' reluctance to 

engage in mediation and explaining the process, its benefits, and its effectiveness. While consent 

from both parties is necessary for mediation, the court may also exert some pressure, if needed, to 

ensure the parties agree to participate. 

 Referral Order 

The referral judge issues a referral order to formally begin the mediation process, marking the 

official start of a court-referred mediation. A comprehensive referral order typically includes: 

 The name of the referral judge 

 The case number, parties involved, and the date the case was filed 

 The stage of trial and the nature of the dispute 

 The statutory provision under which the reference is made 

 The next scheduled hearing date 

 Whether the parties have agreed to mediation 

 The name of the mediator or institution handling the mediation 

 The time and date for the parties to meet the mediator 

 The expected duration of the mediation 

 Any fees or remuneration, if applicable 

 Contact details of the parties and their legal representatives 
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Step 2: Initiating the Mediation Process 

The mediator's responsibility is to ensure that all parties and their legal counsel are present at the 

start of the mediation. 

Introduction: 

 The mediator introduces themselves, outlining their qualifications and establishing neutrality 

while affirming trust in the mediation process. 

 The mediator invites the parties to introduce themselves, fostering rapport to build trust and 

confidence in the process. 

 The goal is to create a positive environment conducive to constructive negotiations and 

encourage the parties to reach an amicable resolution. 

 The mediator establishes their control over the mediation process, ensuring that the procedure 

remains flexible and adaptable to the situation. 

Opening Statements: 

 The mediator's opening remarks explain the mediation process, its stages, and the roles of all 

participants, including the mediator, advocates, and parties. The benefits of mediation and the 

ground rules are also outlined. 

 The mediator checks that all parties understand the process and offers the opportunity to address 

any questions or concerns. 

 The negotiators then present their statements, sharing their positions and what they hope to 

achieve, allowing the other party to understand their perspective. 

 The mediator then restates the issue, attempting to summarize the differing viewpoints to set the 

stage for resolution. 

Step 3: Establishing the Agenda 

One of the mediator's key tasks is to set a clear agenda for the mediation process, ensuring the 

proceedings are organized and free from ambiguity. The agenda establishes the order in which 

discussions will unfold, providing the parties with a framework for assessing progress during 

negotiations. The mediator may outline the schedule and location for each session and define the 

issues to be discussed, helping to guide the negotiations in a logical sequence. 

Step 4: Facilitating Negotiation and Generating Options 

 Joint Session - The primary aim of the joint session is to gather relevant information. 

The mediator provides an opportunity for the parties to listen to and understand each other’s 

perspectives, emotions, and relationships. The petitioner is invited to explain their case in their own 

words, followed by their counsel presenting the case and outlining the legal issues. Similarly, the 

defendant is given the chance to share their perspective, with their counsel then explaining the case 

and legal matters involved. The mediator focuses on comprehending the facts, issues, obstacles, and 

possibilities, ensuring each party feels heard and understood. The mediator encourages open 

communication and poses questions to gather further information. Once the joint session concludes, 

the mediator may suggest conducting separate meetings with each party and their counsel for 

further discussions. 

 Separate Sessions - Separate sessions allow for a deeper exploration of the dispute and provide 

the parties with a private space to share sensitive information. 

These sessions enable the parties to express their emotions and disclose confidential details that 

they may not want to share with the other party. The mediator uses these sessions to understand the 
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underlying interests, motivations, and positions of the parties, as well as the reasons for their 

stances. This helps identify points of disagreement, differing priorities, and shared interests, steering 

the conversation toward finding mutually acceptable solutions. The mediator reaffirms the 

confidentiality of these discussions, gathers additional information, and challenges the parties' 

assumptions by asking probing questions that help them evaluate the strengths and weaknesses of 

their positions. The mediator presents possible solutions that best align with the underlying needs 

and interests of both parties. 

Step 5: Reaching a Settlement 

 By helping the parties shift away from rigid positions and better understand the reality of their 

situation, the mediator facilitates the creation of innovative settlement options. 

 The mediator may conduct multiple separate sessions if necessary, including discussions with 

groups on the same side who have differing interests. 

 The parties continue negotiating through the mediator until they arrive at a mutually acceptable 

resolution. The mediator guides the parties toward a solution that addresses their underlying 

interests. 

 If negotiations do not result in a settlement, the case is returned to the referring court. 

Step 6: Closing the Mediation 

There is no rigid procedure for closing the mediation, but the process typically involves the 

following: 

 Once the parties have agreed to the settlement terms, they are brought back together. 

 The mediator orally confirms the agreed terms as part of the procedural process. 

 With the mediator’s assistance, the parties document the terms of the settlement and sign the 

agreement. 

 The settlement is legally binding and can be enforced in a court of law. 

 In their closing remarks, the mediator thanks the parties for their participation and cooperation 

throughout the mediation process. 

If no agreement is reached, the case is returned to the referral court with a note that the mediation 

attempt has failed. All proceedings within the mediation remain confidential and cannot be 

disclosed, even to the court. 

HOW MEDIATION IS A RECOGNISED WAY TO ACHIEVE EFFECTIVE AND 

EFFICIENT CONFLICT RESOLUTION 

Mediation is a collaborative process that empowers individuals to resolve disputes amicably without 

resorting to adversarial legal proceedings. By focusing on open communication and mutual 

understanding, mediation could be declared as a recognised way to achieve effective and efficient 

conflict resolution, as due to following benefits: 

Resolving Conflicts Without Courts: Mediation saves people from the lengthy and stressful 

process of going through the courts. Instead, it offers a straightforward path to settle disputes with 

mutual understanding. 

Saving Money: Legal battles can be expensive, but mediation is a far less costly alternative, 

making it accessible to more people. Thus mediation is cheaper than litigation, reducing legal fees 

and associated costs. 
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Quick Results: Disputes can be resolved more quickly through mediation compared to the often 

lengthy court processes. Unlike lawsuits that can drag on for years, mediation often resolves issues 

in a matter of weeks or even days, giving people quicker peace of mind.  

Keeping Relationships Intact: Whether it's a family dispute or a workplace disagreement, 

mediation focuses on healing relationships, not breaking them apart. There by fostering mutual 

understanding, mediation helps maintain and even improve personal and professional relationships.  

Learning to Handle Future Disagreements: Mediation teaches practical skills for resolving future 

conflicts, making people more self-reliant and prepared for challenges. 

Personalized Solutions: Instead of a one-size-fits-all ruling from a judge, mediation lets 

participants create unique solutions that fit their specific needs and circumstances. Participants often 

feel more empowered by having control over the resolution process. 

Building Confidence: As Engagement in mediation is typically voluntary, promoting a cooperative 

atmosphere. Successfully resolving a conflict through mediation empowers people to believe in 

their ability to tackle issues in life. 

A Safe Place for Emotions: Mediation provides a neutral and safe environment where people can 

express feelings without fear of judgment or escalation. 

Turning Conflict into Growth: Instead of seeing conflict as purely negative, mediation helps 

participants view it as a chance to learn and grow together. Significantly it can lead to personal 

growth and improved relationships beyond the immediate dispute. 

Cooling Down Hostilities: Mediation fosters a spirit of collaboration, which can be beneficial in 

ongoing relationships. It encourages participants to apologize, take responsibility, and reconnect, 

which helps in reducing bitterness and resentment. 

Better Communication Skills: Mediation trains people to listen, speak clearly, and understand 

each other better, which strengthens all types of relationships. Thus the process enhances dialogue 

between parties, which can prevent future conflicts.  

Focusing on Common Goals: A mediator helps find shared interests, showing the parties that 

they’re often not as far apart as they think. Thus parties have a direct say in the resolution, leading 

to mutually agreeable solutions.  

Flexibility to Fit Any Situation: Mediation allows for creative solutions tailored to the specific 

needs of the parties involved, as Mediation works for a wide range of conflicts—divorces, 

workplace arguments, or even disputes between neighbours. 

Fair and Neutral Process: Mediators don’t take sides, which helps everyone feel heard and 

respected, fostering trust in the process. And agreements reached through mediation are often 

adhered to more consistently, as they are mutually crafted.  

Cultural Sensitivity: Mediation can be adapted to respect the cultural contexts of the parties 

involved. It adapts to people from different cultural backgrounds, ensuring that everyone’s 

perspectives are valued and respected. 

Lower Stress Levels: By addressing emotional concerns and de-escalating tensions, mediation 

helps people feel calmer and more in control, there by the collaborative nature of mediation can be 

less stressful than adversarial legal battles. 

Preventing Bigger Problems: Mediation often stops small disputes from spiraling into larger, more 

destructive conflicts. By addressing underlying issues and improving communication, mediation 

can help prevent disputes from arising in the future. 
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Empowering Choices: Since Mediation encourages parties to explore underlying interests, leading 

to more satisfactory outcomes and it is voluntary, there by ensuring that people are not forced into 

decisions, making the outcomes feel more genuine and fair.  

Solutions That Stick: Agreements crafted by the people involved tend to be more practical and 

sustainable because they reflect what everyone truly wants and needs.  

Confidentiality: Unlike court cases, mediation discussions are not part of the public record. 

Mediation sessions are private, ensuring that sensitive information remains undisclosed. 

Avoidance of Unpredictable Outcomes: Since parties craft their own agreement, they avoid the 

uncertainty of a court decision. 

Support for Self-Determination: Parties retain autonomy in decision-making, which can lead to 

more satisfactory resolutions. 

Reduced Formality: The mediation process is less formal than court proceedings, making it more 

comfortable for participants. 

Support for Self-Determination: Parties retain autonomy in decision-making, which can lead to 

more satisfactory resolutions. 

These are following ways in which mediation could be used for effective and efficient conflict 

resolution, the benefits make mediation a valuable tool for resolving conflicts in a constructive and 

efficient manner. Thus mediation serves as a powerful tool for conflict resolution, emphasizing 

collaboration, confidentiality, and mutual respect. Its numerous benefits not only facilitate the 

immediate resolution of disputes but also contribute to the long-term improvement of relationships 

and communication between parties.  

CONCLUSION 

Ensuring the description of the paper’s content to be accurate, it moves on to explain the regulatory 

framework for mediators in India by housing the Mediation Council of India, as well detailing the 

composition Structures of the council, its functions, and indeed how this council contributes to the 

promotion of peaceful resolutions to conflict.  

Historically, ADR mechanisms have been integral to communities worldwide, from panchayats in 

ancient India to arbitration councils in Rome and medieval guilds in Europe. These systems 

emphasized reconciliation and fairness, reflecting the universal need for harmonious coexistence. 

Today, ADR continues to thrive, supported by modern legal frameworks like India's Arbitration and 

Conciliation Act (1996) and the Mediation Bill (2021).  

The paper goes on to analyze the mediation process, referring to and including detailed methods on 

how to refer a case for mediation, how to prepare for the mediation process, and how to navigate 

through the mediation process itself. It further expands on what types of cases are suitable for 

mediation practice.  

Mediation, in particular, stands out for its informal yet structured approach. It ensures voluntary 

participation, confidentiality, and neutrality, enabling disputing parties to retain control over the 

resolution process. Guided by a mediator, parties can openly communicate their concerns, explore 

creative solutions, and reach mutually acceptable agreements. This approach not only resolves 

conflicts swiftly and economically but also fosters personal growth and improved relationships.  

The formation of the mediation councils further means that the model is safe in terms of having fair, 

unbiased and a professional approach. These councils also enhance the availability of mediation, 

decongest the Courts, and help in the training of mediators. They also promote social justice by 

offering the disadvantaged people an alternative easy and fair way to settle their disputes.  
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Mediation is also especially suitable to handle an array of situations, including personal, business, 

and even societal issues — this flexibility speaks for itself. Despite the fact that the procedure has 

an orderly format, it maintains relatively loose boundaries, which is important in addressing the 

specific features of every single problem that arises. By being proactive and prioritizing 

communication instead of needless, stubborn disputing, mediation turns disputes into chances for 

greater cooperation and understanding instead of unnecessary fights.  

In conclusion, Mediation as ADR exemplify the evolution of justice systems, shifting the focus 

from adversarial litigation to cooperative problem-solving. They offer an inclusive, humane, and 

effective approach to resolving disputes, addressing not only the immediate issues but also the 

underlying causes of conflict. Through their emphasis on fairness, efficiency, and relationship 

preservation, these mechanisms embody the ideals of accessible and sustainable justice. As societies 

continue to grow more interconnected, the mediation and various other ADR will undoubtedly play 

an increasingly vital role in fostering peace, equity, and mutual respect in communities worldwide. 

Key Findings: 

1. ADR can be considered as best alternative of formal court proceedings for less serious matters. 

2. Mediation plays significant role in maintaining relationships between parties while resolving 

their disputes. 

3. In a country which is highly populated like India, Mediation as ADR comes out to be the best 

way to reduce the pendency of cases, in courts.  


